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Many health care providers assume that the worst that can happen in a Medicare or Medicaid audit 
is that they will be forced to repay a few improper billings that were inadvertently submitted. 
However, this assumption is not accurate—not even close. Audits under Medicare, Medicaid, and 
the other federal health care benefit programs can result in substantial liability; and, in many cases, 
they can trigger federal investigations with the potential to lead to civil or criminal charges. As a 
result, health care providers need to take adequate measures to protect themselves, and they must 
do so at the first sign of a MAC, RAC, UPIC, ZPIC, or I-MEDIC inquiry.
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with a particular emphasis on protecting health care providers that bill Medicare, Medicaid, Tricare, 
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counsel to help clients proactively avoid penalties during audits and investigations as well.
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5 KEY ASPECTS OF SUCCESSFUL HEALTH CARE 
AUDIT DEFENSE

1When your health care business or practice is being audited, you can let the 
auditors control the process, or you can take control and steer the audit 
toward a favorable result. In order to pursue the latter approach, you need to 
effectively intervene in the process as early as possible. 

What do we mean by “intervene”? When the audit begins, audit personnel will 
start combing through your business’s or practice’s billing and patient 
records. They will rely on data that you have already submitted to the federal 
government, and they will demand access to years’ worth of your confidential 
files. However, they are not entitled to unfettered access, and they must 
conduct the audit in strict compliance with federal law. By intervening in the 
process, you can place a check on overly-broad requests for information, and 
you can ensure that you are not unduly put at risk due to practices that 
exceed the audit contractor’s scope of authority. 

In other words, intervening in – and successfully defending against – a health 
care audit is about controlling access to information and asserting your 
business’s or practice’s legal rights. Remember, Medicare, Medicaid, Tricare, 
VA, and DOL auditors work for the federal government. So, if you don’t 
protect business or practice, no one else involved in the audit will. 

Prompt Intervention
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2In addition to gaining oversight of the audit process, it is also critical to 
gain a clear understanding of what (if anything) the auditors may find. If 
your business or practice has overbilled a federal health care benefit 
program, you need to know about it, and you need to know about it 
before an audit contractor brings it to light. As a result, concurrent with 
intervening in the audit and beginning to establish appropriate lines of 
communication with the audit contractor’s personnel, you also need to 
conduct a thorough internal assessment.

This internal assessment should be conducted in strict confidence, and 
only appropriate internal personnel should be involved in the process. It 
should also be conducted under the supervision of legal counsel to 
ensure that relevant records and communications are protected by the 
attorney-client privilege. The goal of the internal assessment should not 
be to try to establish compliance, but rather to fully assess any potential 
exposure so that any issues can be addressed and remedied accordingly. 

Federal health care auditors often work quickly (among other reasons, 
they have a financial incentive to demand as many recoupments from as 
many health care providers as possible), so this internal assessment 
needs to be conducted quickly as well. However, it must also be 
comprehensive and its findings must be accurate, as anything less will 
frustrate the purpose of conducting the assessment. 

Internal Assessment
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3Health care audits can involve voluminous amounts of documentation. 
MACs, RACs, UPICs, ZPICs, I-MEDICs, and other auditors will often 
request years’ worth of billing and patient records; and, even if a record 
isn’t requested, it may still be relevant to assessing your business’s or 
practice’s potential exposure. During the audit process, businesses and 
providers must compile extensive records; however, compiling these 
records is just the start of the process.

What documents are you legally-required to disclose? Which 
documents might you eventually want to disclose in order to 
affirmatively demonstrate compliance? Which documents are 
privileged? What portions of documents that are subject to disclosure 
are privileged? When compiling records during a federal health care 
audit, these are all questions that you need to answer.

During audits, businesses and providers are required to preserve any 
documents that are potentially relevant to the inquiry. For larger 
organizations, this in itself can be a substantial task. From appropriately 
instructing internal personnel regarding email storage and file 
retention to stopping automatic data purges and communicating with 
third-party providers, there could be multiple steps involved in 
ensuring that you are not at risk for being accused of destroying 
potential evidence. 

Document Compilation



4Once you have intervened in the audit, assessed your risk, and begun 
the process of compiling the relevant documentation, then you can 
shift your focus to formulating a strategic defense. While there are 
many potential defenses to allegations of overbilling and other forms of 
health care fraud, in order to avoid unjustified recoupment demands 
and other penalties, you need to determine which of these defenses 
are available under the particular circumstances of your audit.

What constitutes a defense during a health care audit? Depending on 
the circumstances, some examples of strategies that businesses and 
providers may be able to use to avoid unfavorable audit 
determinations include:

Defense Formulation

Challenging document requests and other practices that exceed 
the audit contractor’s scope of authority

Challenging the auditors’ flawed methodologies and 
assumptions

Challenging the sufficiency of the evidence underlying the 
auditor’s allegations of fraud

Affirmatively demonstrating compliance with the applicable 
billing rules and federal statutes

Relying on “safe harbors” and other statutory protections

Each of these defenses requires different information and a different 
approach and formulating a cohesive defense strategy requires a 
comprehensive understanding of the health care audit process as well 
as the various rules, regulations, laws, and constitutional protections 
that apply. The federal health care fraud defense attorneys at 
Oberheiden, P.C. rely on centuries of combined experience to protect 
the firm’s clients.
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Once you formulate your initial defense strategy, then it is time to 
execute. This will not be a one-time event, but rather an ongoing 
process that should remain your business’s or practice’s primary focus 
until the audit is complete. You will need to remain in close contact with 
your defense lawyers as they communicate with the auditors on your 
behalf; and, as facts develop and events transpire, it may become 
necessary to adjust your defense strategy in order to achieve a positive 
result.

What outcome can you expect? Once again, the answer depends on the 
specific facts and circumstances involved. If your business or practice 
has overbilled the federal government, then you may have an 
obligation to repay the overbilled amounts. If your billing record is 
clean, then you should not face any negative repercussions. In any case, 
your business or practice should not face financial penalties or be put 
at risk for federal prosecution as a result of an inaccurate and 
unjustified audit determination. 

Defense Execution
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When performing each of the steps discussed above, it is important to make informed decisions 
based on the advice of experienced federal health care fraud defense counsel. Oberheiden, P.C.’s 
defense lawyers can guide you every step of the way, and we can use our experience to effectively 
oversee, manage, and defend against the audit on your behalf. 

SURVIVING A HEALTH CARE FRAUD 
AUDIT REQUIRES EXPERIENCED LEGAL 
REPRESENTATION 

1. Preparing You for Your Health Care Audit
Our federal health care fraud defense lawyers will work closely with you and your key personnel 
to assess your potential risk, formulate a defense strategy, and help you understand what you 
can expect during the process. We will answer all of your questions, we will make ourselves 
available to you 24/7, and we will work to ensure that you feel confident and informed at every 
turn. 

2. Dealing with the Auditors on Your Behalf
Throughout the process, our federal health care fraud defense lawyers will deal with the auditor’s 
personnel on your behalf. This will allow you to remain focused on running your business or 
serving your patients to the greatest extent possible, and it will also help ensure that you avoid 
missteps that could jeopardize your defense.

3. Protecting You Against Recoupments, Fines, Program Exclusion, 
and Other Penalties
As your audit defense counsel, our goal is simple: We want to ensure that you are not unjustly 
penalized. With potential penalties including recoupments, fines, treble (triple) damages, 
government attorneys’ fees, program exclusion, and even federal imprisonment, businesses and 
providers need to do everything possible to protect themselves, and we have the experience and 
insights you need to avoid unwarranted consequences. 

HOW WE CAN HELP
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This guide has been prepared for informational purposes only and does not constitute 
legal advice. This information may constitute attorney advertising in some jurisdictions. 
Reading of this information does not create an attorney-client relationship. Prior results 

do not guarantee similar future outcomes. Oberheiden, P.C. is a Texas law firm with 
headquarters in Dallas. Dr. Oberheiden limits his practice to federal law.


